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ATTORNNKY GHENERAL

Honorable Bascom Giles, Opinion No. 0-1185

Commissioner D

General Land Offlce Re: Authority surface owner

Austin, Texas of land under Relinquish-
ment Act to amend leasea.

Dear Slr:

This department acknowledges receipt of your let-
ter of July 25, 1939, in which you state that under Sorap
File No. 12,924, the State awarded an area of land in Cam~-
eron County under the Act of April 3, 1919; that on July 7,
1938, Gatewood Newberry, the surface owner, individually and
as agent .of the State, executed an oil and gas lease with a
drilling agreement covering a portlon of the above mentioned
land. Other facts are stated by you in your letter, as :
follows: :
_ "This lease and drilling contract
provide for thed rilling of three wells to a
depth of ten thousand feet, unless oill or gas
should be discovered In paying quantities at a
lesser depth, or unless salt, granite, heaving
shale, uncontrollable flow of salt water, or other

- format lon be encountered at a lesser depth which
could render further drilling impracticable.

"Under the terms of the lease and within the
time provided therein, the firat ten~thousand-foot
test has been projeeted thereon, and at a depth of
epproximately 7,500 feet there was encountered an
uncontrollable flow of salt water which rendered
1t necessary to dabandon the well. A log of tihis
well, sworn to by the operators and showing same
carried to a depth of 7,584 feet, was filed in
this offlce July 15, 1939, and on the same date
there wes received from the Pure 011 Company, as
assoclate contractora, letter stating that sald
well, being the Gatewood Newberry No. 1, was
sbandoned and plugged on June 28, 1938.

"The information as to $he uncontrollable
flow of salt water reached at approximately 7,500
feet was given to this office in a letter from
Vinson, Blkins, Weems & Francls dated July 22, 1939,
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said irm being attorneys for the owner and lessor,
Guvewood Newberry.

"Under the lease contract the operators have
six months from the date of abandonment of the
first well in which to begin another ten-thousand-
foot test, but since an uncontrollable flow of salt
water was encountered In the first well at a lesaser
depth, it is represented that the partlies at interest
foeel that to project another ten-thousand-foot test,
which would cost approximately twide as much as the
projection of a 7,500~-foot test, would be impractice~
able andfoolish, Thls difference in cost is, of
course, occasioned by the difference in required di-
ameter of the two classes of wells. On this account
they deslire to have the lease amended so &s to
provide for the drilling of a series of 7,500-foot
wells in lieu of the s econd of the ten-~thousand~foot
wells provided for in the contract."

Based on the facts above set out, you propound four
questions. In view of the answer we have given to the
first question, we do not deem it necessary to write on
thelother three questions. The flrst question is as
followss

"Does Gatewood Newberry, as agent for the
State_of Texas, under the provisiona of the Relin-
gquishment Act, have the power to execute an amend-
ment to such lease which would be binding on the
State of Texas, the owner of the minerels?™"

This questlon involves a consgtruotlon of Articles
5367 and 5368, Revlised Civil Statutes of Texas, 1925, which
sonstitute a part of the Relinquishment Act of 1919. The
effect of this Act has been thoroughly discussed by the
Supreme Court in the cases of Greene vs. Rob'son. 117 Tex.
516, 8 S.W. (2d) 655, and Empire Gas & Fuel Company vs.
State, 121 Tex. 138, 47 S.W. (2d) 265, whereln the o urt
held that the effect of the Aot ls that the surface owner
1s authorized to lease land for thée development of oil
and gas, and the State is entitled to receive one-half of
the bonus, royalties, and rentals (with a minimum of 1/16th
royalty and ten cents per acre rental) received by virtue
of a lease executed by the surface owner,

There can be no question as to the authority of
the surface owner to determine In the first Instence the
terms and conditlona under which he may execute an oll and
gaes lease of the land involved, subject to the limitations
hereinbefore and hereinafter noted.  Article 5368 specifl-
cally provides that ths owner 1s authorizsd to lease the
land for oll and gas "upon such terms and conditlons as



such owner may deem best, subject only to the provisions
hereof", In other words, the State requires the surface
omer to lease the land for oll and gaa under terms which
he deems beat, subject only to the other provisions of the
statute with reference to paying the State its proper share
of the bonus, royalty, and rental, and other provisions of
the statute such as those pertalning to the drilling of
off-set wells and forfelture of rights under the lease. In
other words, the surface owner cannot enter iInto any lease
or contract which in any manner changes the provisions of
the law with reference to the execution of leases. We also
believe that in entering iInto a contract which he may "deem
best", the surface owner is requlred to exercise good faith
with the State and also not be negligent in securing a fair
bonus and rental.

—— -

The statutes do not require the surface owmsr to
enter Into any specific contract for the drilling of wells
to any partiocular depth, and apparently contempla tes that a
lease executed by the surface owner will be the ordinary
oll and gas lease, subject, of course, to the provisions.
of the statute already polnted out. In view of this sit-
uation, 1t is our opinion that since the s urface owrer has
authority to lease the land upon such terma and condltions
as he deems best, and since he ils not required to enter in-
to any specific contract pertaining to the depth to which
wells may be drilled, but has done so, he also has author-
1ty, 1f he deems 1t best, to amend the lesse s0 as to change
the terms with reference to ths depth to which wells may be
drillied. In other words, we believe that it 1s the duty of"
the surface owner, in actlng as agent of the State, to act In
good faith, and not enter Into any sgreement which will '
pre judice the rights of the State in securing the mroper
development of the minerals owned by the State.

_ Under the 1931 Sales Act (Vernon'a Article 5421c),
land 13 sold with the reservation of 1/16 of all minerals,
exoept sulphur, as a free royalty. The State 1s not entit-
led to recelve any part of the bonus or rental. See Win-
termasnn vs. McDonald, 129 Tex. 275, 102 S.W. (2d)167.

Whlle the State owns all the minerals in the lands
sold under the Act of 16819, yet the only practical difference
between the Acts of 1919 and 1931 is that undsr the 1919 Act
the State receives one-half of all the royalty, bonus, and
rentals with a minimum of 1/16th royalty and ten cents per
acre rental, while under the 1931 Aot the State recelves a
free royalty of 1/16th of the minerals, exceépt 1/8th of the
sulphur, and does not recelve any part of the bonus and
rentals. TUnder the 1931 Act, the State owna an Interest in
the minerals, and in the csse of Wintermann vs. MocDonald,
supra, the question arose as to what procedure should be
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followed in making & mineral lease under the 1931 Act;

that is, whether the surface owner alone o uld make the
lease, or whether 1t was necessary for the State to joln iIn
same. The court construed the Aet so as to authorlze the
surface omer to make the lease wlthout the jolnder of the
State, and in the opinlion stated:

"The owner of the land acts as the
agent .of the State In making the mineral leases.
Thla calls for the exercise of a duty by the
land owner to the State. The land owner owes
to the State good falth 1n the performance of
the duty whioch he has assumed, and he should
disocharge that duty wlfth prudence and good
faith, and with ordinary care and diligence."

We see no reason why the same rule should not
apply to the owner o6f the surface under a ls ase executed
under the Relinqulshment  Aoct, and since the State doea not
require that leases executed under said Act shall provide
for the depth to which wells shall be drlilled, we believe
that this 1s a queation to be determined by the owner of
the land, and if he concludes that it iz to the best interest
of himself and the State to amend the lease, and he amends
1t in such form as to show good faith which he owes to the
State, and 1t 1s done with prudence and with ordinary care
and dlligence, the amendment of the lemse 1s authorilzed.
0f course, if there i3 any conslderation paid for the
amendment to the lease, the State will be entitled to one~
half of such conslderatlon.

Yours very truly

ATTORNEY GENERAL OF TEXAS

s/ H. Grady Chandler

By '

. H. Grady Chandlsr
HGC:FG-cg Asslstent
Approved Aug. 22, 1939
First Assistant Attormey General

s/ W, F. Moore

Approved Oprinion Committee
by BWB, Chalrman



